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IN THE 


United States Court of Appeals 

I 

Fot the District of Columbia. 

January Term, 1942. 

7 


No. 8126. 


CABLE RAINCOAT COMPANY, Appellant, 

vs. 

LINDSAY C. WARREN, Comptroller General of the Ijnited 
States, and MAJOR GENERAL H. K. LOUGIIRY, phief 
of Finance, War Department, l 

Appellees. 


APPELLANT’S BRIEF. 


Jurisdictional Statement. 

i 

This is an appeal from an order of the District Coujrt of 
the United States for the District of Columbia entering 
summary judgment for the appellees in the captioned pro¬ 
ceedings. Jurisdiction to review the said order upon ap¬ 
peal is vested in this court by virtue of Title 18, Sectioh 26, 
of the Code of the District of Columbia. 

The present action is in the nature of a petition fpr a 
writ of mandamus and jurisdiction of proceedings of this 
nature is conferred upon the district court by Titlej 24, 
Section 211, of the said code. The basis for the existence 
of the jurisdiction of the said court may be found in the 
appellant’s bill of complaint (Appellant’s App. 1). 
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Statement of the Case. 

This is an action wherein the appellant corporation seeks 

(1) relief in the nature of a writ of mandamus to compel 
the payment by the appellee Loughrv, Chief of Finance, 
War Department, (hereinafter referred to as the Chief of 
Finance) of the amounts admittedly due it under contract 
No. W 7 -669-qm-6016 between the appellant corporation and 
the United States, pursuant to the terms of which contract 
the appellant furnished raincoats to the said War Depart¬ 
ment, and which payment the Chief of Finance would make 
except for the interference of the Comptroller General, and 

(2) relief in the nature of an injunction to restrain any 
interference by the appellee Warren, Comptroller General 
of the United States, (hereinafter referred to as the Comp¬ 
troller General) with the payment to the appellant corpo¬ 
ration by the Chief of Finance of the amounts due it under 
the aforesaid contract. 

The facts established by the pleadings and the appellees’ 
admissions are as follows: 

1. That on or about October 7, 1935, the appellant cor¬ 
poration entered into a contract designated as W-669- 
qm-6016 with the United States, acting by and through 
its W 7 ar Department, Quartermaster Corps, to fur¬ 
nish and deliver a specified quantity of raincoats to 
the Philadelphia Quartermaster Depot of said War 
Department. 

2. That pursuant to the terms of said contract, the ap¬ 
pellant corporation delivered to said Philadelphia 
Quartermaster Depot and the said Quartermaster 
Depot accepted raincoats having an invoice value of 
$29,394.88, for which claim vouchers have been drawn 
by the Chief of Finance of said W 7 ar Department. 

3. That under date of June 17, 1936, the Comptroller 
General requested the W 7 ar Department, Office of Chief 
of Finance, Washington, D. C., to transmit to the 
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4. 


5. 


6 . 


7. 


8 . 


9. 


General Accounting Office for direct settlement sill un¬ 
paid vouchers covering payments due the appellant 
corporation under said contract \V-669-qm-60}.6. 

That said claim vouchers in the amount of $29,394.88 
have been withheld by the Chief of Finance from pay¬ 
ment to the appellant corporation pending settlement 
in independent proceedings of the alleged indebted¬ 
ness to the United States of Cabel Manufacturing 
Company (a partnership, now dissolved), Newjbury 
Mfg. Co. (a corporation), Belmont Knitwear Cp. (a 
corporation), and Robert P. Cable (an individual), 
respectively. j 

That none of the above-named companies nor Robert 
P. Cable, individually, was a party to the aforesaid 
contract No. W-669-qm-6016 between the United Spates 
and the appellant corporation. 

That the appellant corporation is an entirely distinct 
and separate entity from the partnership knowp as 
Cabel Manufacturing Company, and neither of these 
two companies now has or ever has had any financial 
interest in the other. 

That the appellant corporation is an entirely distinct 
and separate entity from the corporation known as 
Newbury Mfg. Co., and neither corporation now has 
or ever has had any financial interest in the other cor¬ 
poration. 


That the appellant corporation is an entirely distinct 
and separate entity from the corporation known as 
Belmont Knitwear Co., and neither corporation how 
has or ever has had any financial interest in the other 
corporation. 

That the capital stock of the appellant corporation 
consists of a total issue of 225 shares, of which Robert 
P. Cable does not now own and never has owned m{>re 
than three shares since its incorporation. 


Motions for the entry of summary judgment were filed 
by both parties. The appellant’s motion was overruled by 
the district court, which allowed the appellees’ motion hnd 
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Statement of the Case. 

This is an action wherein the appellant corporation seeks 

(1) relief in the nature of a writ of mandamus to compel 
the payment by the appellee Loughrv, Chief of Finance, 
War Department, (hereinafter referred to as the Chief of 
Finance) of the amounts admittedly due it under contract 
No. W-669-qm-6016 between the appellant corporation and 
the United States, pursuant to the terms of which contract 
the appellant furnished raincoats to the said War Depart¬ 
ment, and which payment the Chief of Finance would make 
except for the interference of the Comptroller General, and 

(2) relief in the nature of an injunction to restrain any 
interference by the appellee Warren, Comptroller General 
of the United States, (hereinafter referred to as the Comp¬ 
troller General) with the payment to the appellant corpo¬ 
ration by the Chief of Finance of the amounts due it under 
the aforesaid contract. 

The facts established by the pleadings and the appellees’ 
admissions are as follows: 

1. That on or about October 7, 1935, the appellant cor¬ 
poration entered into a contract designated as W-669- 
qm-6016 with the United States, acting by and through 
its War Department, Quartermaster Corps, to fur¬ 
nish and deliver a specified quantity of raincoats to 
the Philadelphia Quartermaster Depot of said War 
Department. 

2. That pursuant to the terms of said contract, the ap¬ 
pellant corporation delivered to said Philadelphia 
Quartermaster Depot and the said Quartermaster 
Depot accepted raincoats having an invoice value of 
$29,394.88, for which claim vouchers have been drawn 
by the Chief of Finance of said War Department. 

3. That under date of June 17, 1936, the Comptroller 
General requested the War Department, Office of Chief 
of Finance, Washington, D. C., to transmit to the 
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General Accounting Office for direct settlement all un¬ 
paid vouchers covering payments due the appellant 
corporation under said contract W-669-qm-60(16. 

i 

4. That said claim vouchers in the amount of $29,^94.88 
have been withheld by the Chief of Finance fronji pay¬ 
ment to the appellant corporation pending settlement 
in independent proceedings of the alleged indebted¬ 
ness to the United States of Cabel Manufacturing 
Company (a partnership, now dissolved), Newbury 
Mfg. Co. (a corporation), Belmont Knitwear Co. (a 
corporation), and Robert P. Cable (an individual), 
respectively. 

5. That none of the above-named companies nor Robert 
P. Cable, individually, was a party to the aforesaid 
contract No. W-669-qm-6016 between the United Sjtates 
ar.d the appellant corporation. 

6. That the appellant corporation is an entirely distinct 
and separate entity from the partnership known as 
Cabel Manufacturing Company, and neither of these 
two companies now has or ever has had any financial 

interest in the other. I 

l 

7. That the appellant corporation is an entirely distinct 

and separate entity from the corporation knowp as 
Newbury Mfg. Co., and neither corporation now! has 
or ever has had any financial interest in the other cor¬ 
poration. I 

I 

8. That the appellant corporation is an entirely distinct 
and separate entity from the corporation knowh as 
Belmont Knitwear Co., and neither corporation how 
has or ever has had any financial interest in the other 
corporation. 

9. That the capital stock of the appellant corporation 
consists of a total issue of 225 shares, of which Robert 
P. Cable does not now own and never has owned ipore 
than three shares since its incorporation. 

I 

Motions for the entry of summary judgment were l|led 
by both parties. The appellant’s motion was overruled by 
the district court, which allowed the appellees’ motion and 
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ordered the entry of judgment accordingly. From this 
order denying the appellant’s motion and allowing the ap¬ 
pellees’ motion and entering judgment accordingly, the ap¬ 
pellant prosecutes this appeal. 

Statement of Points. 

1. The district court erred in denying the appellant’s 
motion for summary judgment, in that the pleadings and 
the appellees’ admissions disclosed no genuine, triable issue 
between the parties as to any material fact and on the fur¬ 
ther ground that the appellant was entitled to such judg¬ 
ment as a matter of law. 

2. The district court erred in allowing the appellees’ 
motion for summary judgment and in ordering the entry 
of judgment for the appellees, in that the ground upon 
which the said order was predicated is erroneous and is 
not well founded either in law or in fact. 

Summary of Argument. 

It is evident from the pleadings and the appellees’ ad¬ 
missions of fact that the situation involved in the case at 
bar is such as to afford no basis for the exercise of any 
discretion by the Comptroller General and that his action 
in requesting the Chief of Finance to transmit to the Gen¬ 
eral Accounting Office for direct settlement all unpaid 
vouchers covering payments due the appellant corporation 
under contract No. W-669-qm-6016 and to withhold pay¬ 
ment of the amount admittedly due was arbitrary, capri¬ 
cious and illegal. Where a public official has acted in such 
a manner, proceedings in the nature of a writ of mandamus 
properly lie to compel action according to law. 

The appellant’s motion for summary judgment was 
proper and should have been allowed. 
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The ruling of the district court that, in the light of the 
opinion of the Court of Appeals in the case of U. S\ ex rel. 
Carroll Electric Co. v. McCarl, 56 App. D. C. 49, 8 Jr. (2d) 
910, it had no jurisdiction to entertain the present} action 
was erroneous, for the two cases are clearly distinguishable 
on their facts. In the Carroll Electric Co. case, th^ court 
found that both issues of fact and questions of laW were 
involved; in the case at bar, there is no genuine, triable 
issue of material fact involved and the questions before the 
court are solely questions of law. 

If it should be contended by the appellees thalj, even 
granting that there is a difference between the facts jin*this 
case and the facts in the Carroll Electric Co. case, thjat dif¬ 
ference alone is not sufficient, because of the opinion' in the 
Carroll Electric Co. case, to vest the district courjt with 
jurisdiction of the case at bar, then the appellant sajjs that 
that contention is untenable. The logical effect of Such a 
rule is to deprive this court of its jurisdiction to ascertain 
if the matter does in fact involve the exercise of an ! y dis¬ 
cretion on the part of the Comptroller General and toj leave 
it to the whim of the Comptroller to defeat or evaqe the 
jurisdiction of this court merely by setting up a fictitious 
counterclaim. Obviously, the court in the Carroll Electric 
Co. case did not intend to go this far. 

Argument. 

The District Court Erred in Denying Appellant’s Motion 
for Summary Judgment. 1 

I 

I. The Subject Matter of the Complaint is Properly 
Within the Jurisdiction of the District Court. 

The existence of the writ of mandamus as a meafis of 
compelling action by public officials has long been ricog- 
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nized, the majority of the cases being primarily concerned 
with the applicability of this remedy to a particular situa¬ 
tion. 

Roberts v. U. S. ex rel. Valentine, 176 U. S. 221, 229. 

U. S. ex rel. Dunlap v. Black, 128 U. S. 40, 48. 

Marbury v. Madison, 1 Crunch 137. 

Jurisdiction of proceedings of this nature has been ex¬ 
pressly conferred on this court by the Congress, 

D. C. Code, Title 24, secs. 211-220, 

and the right to this remedy has not been affected by the 
new rules of civil procedure. 

Federal Rules of Civil Procedure, Rule 81(b). 

II. The Questions Befoue the Oottt:t. 

The facts established by the pleadings and the appel¬ 
lees’ admissions of fact in the instant action have already 
been stated. Briefly, they are: the appellant corporation 
entered into a contract with the United States to furnish 
raincoats to the AVar Department and fully performed its 
obligations thereunder; nothing further remains to be done 
under the terms of said contract save payment to the appel¬ 
lant of the purchase price, less certain agreed deductions 
not here material. Payment of this amount has been with¬ 
held by the Chief of Finance at the suggestion of the Comp¬ 
troller General pending the final settlement of the alleged 
indebtedness to the United States of Cabel Manufacturing 
Company, Newbury Mfg. Co., Belmont Knitwear Co. and 
Robert P. Cable. None of these alleged debtors was a 
party to the aforesaid contract nor is any of them in any 
way financially interested in the appellant corporation, ex- 




cept that Robert P. Cable bolds three (3) shares out of a 
total issue of two hundred twenty-five (225) shares pf capi¬ 
tal stock of the appellant. 

It is obvious that under such a state of facts the United 
States has no right of set-off or counter-claim, either legal 
or equitable, against the appellant even if it should sjucceed 
in obtaining judgment against Robert P. Cable, Newbury 
Mfg. Co., Belmont Knitwear Co., and Cabel Manufacturing 
Company, either jointly or severally. It is equally obvious 
that there is no basis, either in law or in fact, for the (appel¬ 
lees’ statement in their answer that “there is an idlentity 
and control of interest between the plaintiff corporation and 
Robert P. Cable and that the former is the mere instru¬ 
mentality of the said Robert P. Cable.’’ (Appellees}’ An¬ 
swer, App. 5). And the appellees have adduced no evi¬ 
dence to support this statement. The pleadings alone do 
not constitute evidence. i 

Accordingly, it is evident from the allegations of th^ com¬ 
plaint and the admissions in the appellees’ answej*, to¬ 
gether with their admissions of fact and their failure to 
offer any evidence or affidavits in support of their affirma¬ 
tive contentions, that no questions of fact are involved in 
the case at bar and that the issues to be determined by 
this court are solely questions of law, which fall intcj two 
broad classifications: (1) whether the Comptroller General 
has any discretion in the instant matter; and (2) the Juris¬ 
diction of this court to compel proper action according to 
law. 

More specifically, the following questions are raised by 
the admissions in the pleadings and the appellees’ adlmis- 
sions of fact : 

(1) On the basis of the admissions in the pleadings and 
the appellees’ admissions of fact, there is no basis in 
law or in equity for the alleged right of set-off. j 
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(2) In the absence of any basis for any set-off, the Comp¬ 
troller’s action in requesting the Chief of Finance to 
transmit the unpaid vouchers to the General Ac¬ 
counting Office for direct settlement and to withhold 
payment of the amount admittedly due the appellant 
corporation is arbitrary, capricious, oppressive, and 
illegal. 

(3) Where the Comptroller, under the guise of exercising 
his discretion, acts in a manner wholly unjustified by 
the admitted facts, mandamus will lie to compel prop¬ 
er action according to law. 

(4) This court has jurisdiction to intervene to prevent 
any arbitrary, oppressive, illegal or capricious ac¬ 
tion on the part of either the Comptroller General or 
the Chief of Finance. 

(5) The payment of money admittedly due is a mere min¬ 
isterial act. 

(6) The appellant corporation has no other satisfactory 
remedy and its right to relief is not barred by the ex¬ 
istence of any other remedy, real or fanciful. 

(7) The United States is not a necessary and indispensa¬ 
ble party to the present proceedings. 

III. The Complaint Adequately States a Claim Upon 
Which Relief May Be Granted. 


The first and principal question for the consideration of 
this court in determining the appellant’s right to the relief 
sought is whether the admitted facts so plainly require the 
payment of the amounts admittedly due under contract No. 
W-669-qm-6016 that such payment constitutes a mere min¬ 
isterial act on the part of the Chief of Finance and may not 
properly be refused. 

One must constantly bear in mind the fact that there is 
no dispute as to the appellant’s right to receive amounts 
due under the aforesaid contract; the refusal to make im¬ 
mediate payment arises by virtue of the alleged right of the 
Comptroller General to set off against the amounts ad¬ 
mittedly due the appellant corporation certain alleged 



claims against other corporations in which Robert Pf. Cable 
is said to have been interested. 

I 

I 

A. No Right of Set-o ff Exists Upon the Admitted Facts. 

It is well settled that for claims to be subject to ji right 
of set-off, the claims must arise out of mutual debtsk; they 
must be due to and from the same parties in the samp capa¬ 
city, and unless the debts run solely between these parties, 
they are not the proper subjects of set-off. 

U. S. Fidelity Co. v. Woolridge , 268 V. S. 2?k 
Scott v. Armstrong, 146 U. S. 499. j 

Western Powder Mfg. Co. v. Brewerton Coal Co.. 

81 F. (2d) 85, cert. den. 299 U. S. 549. 

Southern Railway Co. Elliott , 86 F. (2d) 294. 

Marietta Mfg. Co. v. United States, 61 C. Cls. 122. 
United States v. Eekford, 6 Wall. 484, 488. 


No legal nor equitable basis for any set-off exists in the 
case at bar, for the appellees do not claim that there are any 
mutual debts between the parties and admit that the basis 
for their alleged right of set-off is not to be found i{n any 
transactions between the appellant and the United States. 
There is the further consideration that in the case at jbar it 
is admitted that there is no financial relationship between 
the appellant corporation and the various debtors df the 
United States referred to in the appellees’ answer. (Par. 2, 
Appellees’ Answer, App. 5, Appellant’s Request for Admis¬ 
sions of Fact, App. 9, Appellees’ Consent to Request for 
Admissions of Fact, App. 11). | 

B. The Payment of Money Admittedly Due is a J Mere 
Ministerial Act. 

Where money is admittedly due, the duty of th 
bursing officer (here the Chief of Finance) to pa 
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vouchers is subject to no doubt and is of a ministerial 
nature. 

Miguel v. McCarl, 291 U. S. 442, 451. 

Ducker v. Butler, 70 App. D. C. 103, 104 F. (2d) 
236, 238. 

V. S. ex rel. Parish v. MacYeagh, 214 U. S. 124. 


It is well settled that proceedings in the nature of man¬ 
damus are the appropriate means to compel the perform¬ 
ance of such a ministerial duty, when refused. 

Miguel v. McCarl, supra. 

Wilbur v. U. S. ex rel. Kadrie, 2S1 U. S. 206, 
218-219. 

Roberts v. U. S. ex rel. Valentine, supra. 

U. S. ex rel. Dunlap v. Black, supra. 

C. The Comptroller General Has No Discretion in the 
Instant Matter. 

Where, according to the admitted facts, there is no 
room for the exercise of discretion or judgment, there is 
a plain and positive duty to act, and mandamus will lie 
to compel this action according to law. 

Lane v. Jloglumd, 244 U. S. 174, 181. 

U. S. ex rel. Dunlap v. Black, supra, 48. 

Brunswick v. Elliott, 70 App. D. C. 45, 103 F. (2d) 
746, 749, 750. 

So, too, where an official stubbornly refuses to act in the 
face of these facts. 

Adams, Receiver v. Nagle. 303 IT. S. 532, 542. 
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Nor may lie act arbitrarily and in disregard of evidence 
which clearly and unmistakably points to a contrary 
result. 

Miguel v. McCarl, supra, 451. 

U. S. ex rcl. McLennan v, Wilbur, 283 U. S. 414. 

I 

Judged by these standards, the case at bar presents no 
great difficulty. The appellant’s right to receive am 
due under contract No. W-669-qm-601G as payments ujnder 
that contract is not disputed by the appellees, and jit is 
admitted that the necessary vouchers relating to the pay¬ 
ment of these amounts have already been executed. Nor 
has any claim arising out of any transactions had betiveen 
the appellant and the United States been asserted against 
the appellant corporation by either of the two appellees. 
The sole ground for withholding the payment to the appel¬ 
lant is the alleged right of the United States to set off 
its claims against Newbury Mfg. Co., Belmont Knitwear 
Co., Cabel Manufacturing Company and Robert P. Chble, 
individually. j 

The record fails to disclose upon what grounds, either 
in law or in equity, the Comptroller General may use the 
funds withheld from the appellant to satisfy any judg¬ 
ment which may be obtained against Newbury Mfg. Co. 
or Belmont Knitwear Co. The appellees have admitted 
that there is no financial connection between the appellant 
and these two corporations. (Appellant’s Requests jfor 
Admissions of Fact, App 9; Appellees’ Consent to 
for Admissions of Fact, App. 11.) 

The record also fails to disclose on what theory, either 
legal or equitable, the Comptroller General may apply the 
funds belonging to the appellant to the satisfaction of 
any judgment which the United States might obtain or 
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has obtained against Robert P. Cable, individually, or as 
a partner of the Cabel Manufacturing Company. The mere 
fact that Cable is an officer and stockholder of the appel¬ 
lant corporation affords no basis for the Comptroller 
General's theory of set-off. 

Merely to state the appellees’ contention carries its 
own refutation and brands the action of the Comptrol¬ 
ler General as high-handed, arbitrary and capricious. 
It was to protect private citizens against just such arbi¬ 
trary, bureaucratic actions on the part of public officials 
as this that the writ of mandamus was devised. 

IV. Appellant’s Motion for Summary Judgment Was 
Proper. 

A motion for summary judgment must be allowed if ail 
the pleadings, admissions and affidavits before the court 
show that there is no genuine, triable issue of material fact 
and that the moving party is entitled to judgment as a 
matter of law. 

Cf. Federal Rules of Civil Procedure, Rule 56(a), 
(c). 

Farley v. Abbetmeier, 72 App. D. C. 260, 114 F. 
(2d) 569. 

U. S. v. Freeman, 37 F. Supp. 720. 

Boerner v. U. *9., 26 F. Supp. 769, aff'd 117 F. (2d) 
387. 

Palmer v. Palmer, 31 F. Supp. 861. 

Walsh v. Conn. Mat. Life Ins. Co., 26 F. Supp. 566. 

U. S. v. McCulloch, 26 F. Supp. 7. 

Mntual Life Ins. Co. v. O'Donnell, 29 F. Supp. 

1010. 


In the instant case, the pleadings and the appellees’ 
admissions of fact leave no genuine, triable issue of fact 
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for the determination of this court. The facts established 
by the pleadings and admissions have been previously 
stated. The issues raised by the pleadings an4 admis¬ 
sions of fact are solely questions of law and these, too, 
have already been stated above. Under such circum¬ 
stances, the appellant’s motion for summary judgment was 
proper and should have been allowed. 

V. The United States is Not a Necessary Par'y. 

The contention that the United States is an indispens¬ 
able party to these proceedings seems to have been de¬ 
finitely foreclosed by decisions of the Supreme Cojirt. 

Miguel v. McCarl, supra. 

Payne v. Central Pacific Ry. Co., 255 U. S. 

Cf. Federal Rules of Civil Procedure, Ru 

I 

VI. The Relief Sought is Not Barred by the Existence 
of Other Remedy at Law. 

The contention that this action must fail because the 
appellant has an adequate remedy at law by a suit in the 
Court of Claims is not well taken. That a proceeding of 
this kind is properly maintainable despite the existence 
of a remedy in another forum has already been dejeided by 
the Supreme Court. 

Miguel v. McCarl, supra. 

Smith v. Jackson, 246 U. S. 388. 

The suggestion that the Court of Claims is th^ proper 
forum is an empty one, for the matter in issu^ is not 
what is due the appellant for raincoats delivered to the 
United States under its contract, but to what extent the 


j228, 238. 
le 19. 
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Comptroller may use the money due the appellant to pay 
claims alleged to be due the United States from third 
parties. 

The right of the Comptroller General to set off debts due 
the United States has been definitely prescribed by statute. 
(Act of Mar. 3,1933, c. 212, Title II, 47 Stat. 1516, U. S. C., 
Title 31, Sec. 227.) That statute imposes upon the Comp¬ 
troller General a positive duty to reduce to judgment all 
claims against an alleged debtor before seeking to apply 
in liquidation of the alleged indebtedness any amounts 
due said debtor from the United States. The nature of 

this dutv has already been considered bv this court. 

%- * •» 

Ilines v. U. S. ex rel. Marsh, 70 App. D. C. 206, 
105 F. (2d) 85. 

To avoid the force and effect of this statute, the Comp¬ 
troller would try, in the event that the appellant brought 
suit in the Court of Claims as suggested, to prevent the 
entry of a judgment in favor of the appellant by setting 
up these alleged unliquidated claims as off-sets or counter¬ 
claims. The appellant then would find itself in a position 
where in order to obtain monev admittedly due it, it would 
be obliged first, to litigate the validity of the alleged 
unliquidated claims against third parties and secondly, 
if the Comptroller should succeed in having these claims 
established and liquidated, to litigate the right of the 
Comptroller to use them by way of set-off against the ap¬ 
pellant’s claim. 

The appellant is really interested in only one question: 
not the existence or amounts of such claims, but the right 
of the Comptroller General to set off against an amount 
admittedly due to the appellant corporation certain alleged 
claims against other corporations in no way, either 
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legally or equitably, connected with the appellant]; and it 
is only in proceedings of this nature that the appellant 
may compel a determination of that question. 

The suggestion that the Court of Claims is the proper 
forum is also objectionable on a further ground, namely, 
that the Court of Claims has no jurisdiction to j compel 
Newbury Mfg. Co., Belmont Knitwear Co., Cabell Manu¬ 
facturing Company and Robert P. Cable to come in and 
defend themselves against the claims asserted by the 
Comptroller General as counter-claims in the action 
brought in that court by the appellant. Newburjy Mfg. 
Co., Belmont Knitwear Co., Cabel Manufacturing Com¬ 
pany and Robert P. Cable, if sued by the United States, 
would be entitled to a trial by jury, and the C<j>urt of 
Claims has no means of affording a jury trial. Conse¬ 
quently, if they should decline or fail to appear, any 
judgment rendered by the Court of Claims in those 
proceedings would not be binding upon them and, in the 
event that the Court of Claims should sustain the Comp¬ 
troller's contention, the appellant would suffer Serious 
damage. Such a judgment would not be a conclusive 
determination of the liability of those third parties |to the 
United States, and in any action brought by the appellant 
against the said third parties to recover the amount so 
deducted by the Comptroller General, the judgment of the 
Court of Claims would not constitute res adjudicate and 
would not be binding upon them. The absurdity oii such 
a situation is obvious. | 

To compel the appellant to litigate not only the question 
of the right of the Comptroller General to use these alleged 
claims against Newbury Mfg. Co. et cdi. by way of set-off, 
but also the question of their amount and validity, imposes 
upon it an unfair burden, and to subject the appellant to 
the risks of litigation involving claims against third per- 
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sons or other corporations in no way financially interested 
in it is unfair and without justification either in law or in 
fact. For this further reason, the suggestion that the Court 
of Claims is the proper forum is erroneous. 

A. The Case of U. S. ex rel. Carroll Electric Co. v. Mc- 
Carl is Distinguishable From the Case at Bar. 

In the case of U. S. ex rel. Carroll Electric Co. v. McCarl, 
56 App. 1). C. 49, 8 F. (2d) 910, by which the district court 
considered itself bound in passing upon the respective mo¬ 
tions for summary judgment, the Court of Appeals held 
that it had no jurisdiction to issue a writ of mandamus to 
compel the payment of an amount due the relator under a 
contract with the United States because there were ques¬ 
tions of fact involving the exercise of discretion on the part 
of the Comptroller General. Although there is some lan¬ 
guage in that opinion which would seem to apply to the case 
at bar, when the facts of that case are compared with the 
facts of the present situation, it is evident that that case is 
not authority for and does not control present action. 

Briefly, the salient facts of the Carroll Electric Co. case 
are these: after allowance of the relator’s claim of an 
amount due it under a contract with the government and 
notice thereof, the Comptroller General notified the relator 
that the amount due would be paid to the United States gov¬ 
ernment by way of set-off against an overpayment by the 
government to Carroll Electric Company under a previous 
contract. Carroll Electric Company, to whom the over¬ 
payment under the earlier contract had been made, was a 
partnership; Carroll Electric Co., the relator in the case un¬ 
der consideration, was a corporation which had taken over 
the business of the partnership. The respondent contended 
that because of a similarity of interests and because the 
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principal shareholders of the relator were members d>f the 
former partnership, both the partnership and the relator 
might be treated as a single entity for the purpose of set¬ 
tlement with the United States and that it was within the 
jurisdiction of the Comptroller General to effect spch a 
set-off. The corporation then brought its petition jfor a 
writ of mandamus. 

In affirming the judgment of the lower court denvjing a 
w’rit of mandamus, the Court of Appeals sustained the re¬ 
spondent’s contention, saying (p. 910): 

“It is unnecessary for us to consider the issues raised 
at bar, since it is clear that relator has an adequate 
remedy at law, by suit in the Court of Claims, or the 
proper District Court of the United States, whelre all 
the issues here presented can be tried and adjudicated. 
There are issues of fact and questions of law here in¬ 
volved, calling for the exercise of discretion by the 
Comptroller General (italics supplied), wffiich cannot 
be tried out and determined, or even reviewed, dm an 
application for a writ of mandamus . . . 

“Here we have a contract between a private corpora¬ 
tion and the government, involving the determination 
of issues of law and fact (italics supplied), a dutof con¬ 
fided by law to the accounting officers. In case of 4 con¬ 
troversy as to the amount due, the right of set-c|ff or 
counterclaim, the merging of a partnership into 4 cor¬ 
poration, as in this case, a right of action is provided 
for the dissatisfied party in the Court of Claim|s, on 
which is specially conferred jurisdiction of claims aris¬ 
ing on contracts with the government, either express 
or implied. To review this case in the present proceed¬ 
ing would be equivalent to converting the writ of man¬ 
damus into a writ of error, which cannot be done.” 

In the instant action, however, no such situation exists. 
There are no questions of fact involved. The appellees ad¬ 
mit that there is no relationship between the appellant and 
the various debtors of the United States pending the settle- 
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ment of whose indebtedness the payment of the amount due 
the appellant has been withheld. Nor is there any dispute 
that payments are due to the appellant from the United 
States under the said contract No. W-669-qm-6016. Even 
the Court of Appeals in the Carroll Electric Co. case recog¬ 
nized the right of a relator to redress under such circum¬ 
stances. 

“In such a case no accounting is necessary; only the 
ministerial act of payment from the Treasury.” 

B. The Case of U. S. ex rel. Carroll Electric Co. v. Mc- 
Carl Should he Overruled. 

If the Carroll Electric Co. case stands for the proposition 
that the appellant must seek its relief in the Court of 
Claims, as contended by the appellees, merely because the 
Comptroller says he has a claim in set-off, even though ob¬ 
viously there is no basis in fact for the alleged set-off, then 
the appellant says that it incorrectly states the applicable 
principles of law and that this court should take this oppor¬ 
tunity to disavow the erroneous statements contained in 
that opinion. 

Cf. Miguel v. McCarl, supra. 

Smith v. Jackson, supra. 

Conclusion. 

Without further burdening this Honorable Court with a 
repetition of the arguments herein, the appellant respect¬ 
fully contends that the judgment of the district court should 
be reversed and that judgment should be entered for the 
appellant for the following reasons: 
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(1) On the basis of the facts admitted by the pleadings 
and the appellees ’ admissions of fact, there is no 
genuine, triable issue between the parties as to any 
material fact and the appellant is entitled to 'judg¬ 
ment as a matter of law. 

(2) The Comptroller General has no discretion iji the 

instant matter, and the action of the appellejes in 
withholding and refusing to pay the claim vouchers 
covering the amounts admittedly due the appellant 
under contract No. W-669-qm-6016 is arbitrary, 
capricious and illegal. 1 

(3) A proceeding in the nature of a writ of mandamus 
properly lies to correct this abuse of discretioh on 
the part of the Comptroller General and the refusal 
of the Chief of Finance to pay the said vouchers] 

(4) The Comptroller General has no right, either in! law 

or in fact, to set off against the amount admittedly 
due the appellant corporation the alleged claims of 
the United States against Newbury Mfg. Co., Bel¬ 
mont Knitwear Co., Cabel Manufacturing Company 
and Robert P. Cable. I 

1 

If the above reasons are sound, then it follows as a fat¬ 
ter of course that the district court erred in ordering fhe 

entry of judgment for the appellees. j 

I 

I 

By its Attorneys , 

CHARLES H. BERGAZINj 
PHILIP BERGSON. 

1 

Of Counsel: ! 

Harry Bergson, Esq., 

Boston, Mass. \ 
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APPENDIX 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 

CABLE RAINCOAT COMPANY, I 

Plaintiff, 

vs. I 

LINDSAY C. WARREN, 

Comptroller General of the United States, 

MAJOR GENERAL H. K. LOUGHRY, 

Chief of Finance, War Department, 

Defendants. 

Bill of Complaint. j 

(1) The plaintiff, Cable Raincoat Company, is a cor¬ 
poration duly organized under the laws of the Common¬ 
wealth of Massachusetts and has its principal place of 
business at 68 Northampton Street, Boston, Massachu¬ 
setts. It is engaged in the business of making raincoats 
and carries on a large and extensive business. Robert P. 
Cable, formerly known as Robert P. Cabelinskv, is, hnd 
has been, President and Treasurer of the said plaiijtiff 
corporation since its organization. Over ninety per cent 
(90%) of the plaintiff corporation’s capital stock is and, 
since its organization, has been owned by Frances Cable, 
wife of said Robert P. Cable. 

(2) The defendant Lindsay C. Warren, of Washington, 
D. C., is the Comptroller General of the United States, $nd 
the defendant Major General H. K. Loughry is the Cljief 
of Finance, War Department of the United States, rjtnd 
is stationed in said Washington, D. C. 
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(3) On or about October 7, 1935, the plaintiff corpora¬ 
tion entered into a contract designated as W-669-qm-6016 
with the United States acting by and through its War De¬ 
partment, Quartermaster Corps, to furnish raincoats to 
the Philadelphia Quartermaster Depot of said War De¬ 
partment. Pursuant to the terms of the contract, during 
the period from June 13, 1936, to October 28, 1936, both 
dates inclusive, the plaintiff corporation delivered to said 
Philadelphia Quartermaster Depot, and the said Philadel¬ 
phia Quartermaster Depot accepted, raincoats having an 
invoice value of $32,248.89. 

(4) Under date of June 17, 1936, the Comptroller Gen¬ 
eral of the United States requested the then Finance Of¬ 
ficer of the United States Army stationed at Philadelphia, 
Pennsylvania, to transmit to the General Accounting Of¬ 
fice for direct settlement all vouchers covering payments 
due the plaintiff corporation under said contract W-669- 
qm-6016, and under date of October 13, 1936, said General 
Accounting Office notified the plaintiff corporation that 
payment for the raincoats furnished the War Department 
under said contract was being withheld pending the settle¬ 
ment by the United States of a suit filed against the Cabel 
Manufacturing Company on account of an alleged indebt¬ 
edness due the United States in the sum of $27,462.46, as 
determined by said General Accounting Office in its certifi¬ 
cate #U. S.-2714-W, dated July 23, 1929. 

(5) Cabel Manufacturing Company, mentioned in the 
preceding paragraph, was a co-partnership consisting of 
Robert P. Cabelinsky (now Robert P. Cable) and Julius 
U. Cabelinsky, who during the years 1920-1922 purchased 
from the United States a large quantity of surplus sup¬ 
plies consisting mainly of foodstuffs. The last purchase 
was made in January of 1922 and the partnership was 
subsequently dissolved in 1923. Xo claim of any indebt- 


edness due the United States from said partnership galled 
Cabel Manufacturing Company was made until June 22, 
1929. Following the issuance of said certificate #|U.S.- 
2714-W dated July 23, 1929, the United States brought suit 
against the said Robert P. Cabel insky and Julius L. (j’abel- 
insky, trading as Cabel Manufacturing Company, ijn the 
United States District Court for the District of Massa¬ 
chusetts, and on September 11, 1940, a final judgment in 
the sum of $1261.52 was entered in said action in favor of 
the United States and against the said Robert P. Cabel- 
insky and Julius L. Cabelinskv, doing business as (pabel 
Manufacturing Company. 

(6) In compliance with the request made by the Comp¬ 
troller General on June 17, 1936, the Chief of Finance of 
the War Department refused to make any payment to the 
plaintiff corporation on account of said contract W-669- 
qm-6016, and, as your plaintiff is informed and belibves, 
and therefore avers, has transmitted to the Generalj Ac¬ 
counting Office all the vouchers covering the sums set j’orth 
in paragraph three above. The plaintiff corporation has, 
from time to time, demanded payment of these sums due 
and has made demands upon the Comptroller General 
that he release said vouchers for payment, but notwith¬ 
standing these demands, the Comptroller General refused 
to release the said vouchers and claimed the right to with¬ 
hold said funds pending the outcome of the suit against the 
Cabel Manufacturing Company and still refuses and now 
claims the further right to apply the funds due the plain¬ 
tiff corporation to the satisfaction of the judgment ob¬ 
tained by the United States against the said partnership 
knowm as the Cabel Manufacturing Company. 

(7) On July 3, 1940, the United States instituted suit 
in the United States District Court for the Districjt of 
Massachusetts against Newbury Mfg. Co., a Massachusetts 
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corporation, Belmont Knitwear Co., a Massachusetts cor¬ 
poration, and said Robert P. Cable, which action arises out 
of a contract entered into between the United States of 
America, acting through the War Department, and said 
Newbury Mfg. Co., dated October 29, 1932. In that action, 
the United States claims damages against the said New¬ 
bury Mfg. Co. for breach of contract and claims further 
the right to reach, in satisfaction of its said claim, monies 
alleged to have been wrongfully withdrawn by said Robert 
Cable from said Newbury Mfg. Co. The amount claimed 
as damages against said Newbury Mfg. Co. is in excess of 
the amount due the plaintiff corporation under the said 
contract W-669-qm-6016, but the amount claimed to have 
been wrongfully withdrawn by said Cable from said New¬ 
bury Mfg. Co. is stated to be unknown to the United States. 
The plaintiff corporation is informed and believes, and 
therefore avers, that the defendant Warren as Comptroller 
General claims the right, in the event that the United 
States secures a judgment against the said Newbury Mfg. 
Co. and an order against the said Robert P. Cable to ac¬ 
count for and pay over the monies found to have been 
wrongfully withdrawn by him from said Newbury Mfg. 
Co., to apply the funds due the plaintiff corporation under 
said contract W-669-qm-601() in satisfaction of the monies 
found to have been wrongfully withdrawn bv said Cable 
from said Newbury Mfg. Co., and the plaintiff corporation 
is further informed and believes, and therefore avers, that 
said defendant Warren will refuse to permit payment to 
the plaintiff corporation until said action against the said 
Newbury Mfg. Co. and Cable is finally adjudicated. 

(8) The plaintiff corporation is advised and believes, 
and therefore avers, that the defendant Warren is without 
authority to request the transmission to him of vouchers 
covering the sums due under contract W-(>f>9-qm-6016 and 




in preventing the payment thereof to the plaintiff corpora¬ 
tion ; that it is the duty of the defendant Warren or ojf the 
defendant Loughry to pay or cause to be paid to the plain¬ 
tiff corporation the amounts due under contract W-669- 
qm-6016, notwithstanding the aforementioned claim, de¬ 
cision, ruling or order of the defendant Warren. 

WHEREFORE, the plaintiff corporation prays: 

(1) That the defendant Lindsay C. Warren, C|omp- 
troller General of the United States, be enjoined from and 
against any and all interference with the defendant Ldu gh- 
ry or with any finance or disbursing officer of the United 
States Army to prevent the payment to the plaintiff cor¬ 
poration of the amounts due it under contract W-669-qm- 
6016; and that the defendant Warren be ordered t<t> re¬ 
turn forthwith to the proper disbursing officer the vouch¬ 
ers that are now being retained in the files of the Office 
of the defendant Warren or in the files of the General Ac¬ 
counting Office; 

(2) That the defendant Loughry be ordered to pajy or 
cause to be paid to the plaintiff corporation the amounts 
due it under contract W-669-qm-6016. 

By its Attorneys, 

CHARLES H. BERGAZlk 
PHILIP BERGSON. 

i 

Of Counsel: 

Harry Bergson. 


Answer of the Defendants Lindsay C. Warren and M^jor 
H. K. Loughry to the Complaint Filed Herein. 

I 

Come now the defendants Lindsay C. Warren, Comp¬ 
troller General of the United States, and Major General H. 
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K. Loughry, Chief of Finance, War Department, by their 
attorneys, and for answer to the bill of complaint filed here¬ 
in, respectfully show: 


First Defense. 

The complaint fails to state a claim against the defend¬ 
ants upon which relief can be granted. 

1. Answering paragraph 1 of the complaint defendants 
say they are without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
therein, but aver that in law there is an identity and con¬ 
trol of interest between the plaintiff corporation and 
Robert P. Cable and that the former is the mere instru¬ 
mentality of the said Robert P. Cable. 

2. The defendants admit the allegations contained in 
paragraph 2 of the complaint. 

3. Answering paragraph 3 of the complaint the defend¬ 
ants admit the allegations contained therein except that it is 
denied that the plaintiff corporation delivered to said 
Quartermaster Depot at Philadelphia, Pennsylvania, and 
that said Quartermaster Depot accepted, raincoats having 
an invoice value of $32,248.89. 

Further answering said paragraph 3 of the complaint, 
defendants aver that claim vouchers in the amount of 
$29,394.88 have been withheld from payment to the Cable 
Raincoat Company pending settlement in an independent 
proceeding concerning an indebtedness to the United States 
of the Cable Manufacturing Company, Newbury Manu¬ 
facturing Company, Inc., the Belmont Knitwear Company 
and Robert P. Cable, also known as Robert P. Cabelinsky. 
Defendants further aver that there is further chargeable 
against said claim of the plaintiff Company, under said con¬ 
tract No. W-669-QM-0016, dated October 7, 1935, inspection 
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costs in the amount of $3,681.55, due to delay in completin 
deliveries under said contract. Of said amount $2,8^1.55 
was withheld by the Disbursing Officer in making payment 
of amounts otherwise due on paid vouchers, and the) re¬ 
maining $800 has been administratively deducted from the 
amount claimed on the presently withheld claim vouchers. 

4. Answering paragraph 4 of the complaint, defendants 
admit the allegations contained therein except so niuch 
thereof as avers that the Comptroller General of the United 
States requested the then Finance Officer of the United 
States Army, stationed at Philadelphia, Pennsylvania), to 
transmit to the General Accounting Office for direct settle¬ 
ment all vouchers covering payments, etc., and avers that 
such request was made to the War Department, Office of 
Chief of Finance, Washington, D. C. 

5. Answering paragraph 5 of the complaint, defendants 
are without knowledge or information sufficient to fonh a 
belief as to the truth of the allegations contained therein, 
except that it is admitted that the United States brought 
suit against the said Robert P. Cableinsky, also known as 
Robert P. Cable, and Julius L. Cabelinsky, doing business 
as Cable Manufacturing Company, in the District Court of 
the United States for the District of Massachusetts, and on 
September 11, 1940, final judgment in the sum of $l,26lj.52 
was entered in said action in favor of the United States 4nd 
against the said Robert P. Cableinsky, also known as Robert 
P. Cable and Julius L. Cabelinsky, doing business as Cable 
Manufacturing Company, which said judgment has not been 
paid by the defendants in said action, or either of them, ^nd 
the defendants herein aver that the amount of said judg¬ 
ment is properly for set-off against such sum as may be 
found to be due the plaintiff Cable Raincoat Company on 
settlement of the pending claim of said plaintiff by the de¬ 
fendant Comptroller General of the United States. 
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6 . Defendants admit the allegations contained in para¬ 
graph 6 of the complaint, except that it is denied that the 
defendant Comptroller General of the Unted States on June 
17, 1936, requested the Chief of Finance, War Department 
to refuse to make any payment to the plaintiff Cable Rain¬ 
coat Company, on account of contract W-669-QM-6016, and 
avers that on said date the War Department Chief of 
Finance, Washington, D. C., was requested by the defend¬ 
ant Comptroller General of the United States to forward to 
the General Accounting Office for direct settlement all un¬ 
paid vouchers covering payments under said contract num¬ 
ber W-669-QM-6016, dated October 7, 1935. 

7. Answering paragraph 7 of the complaint, defendants 
admit the allegations contained therein. 

8 . The defendants deny the allegations contained in 
paragraph 8 of the complaint. 

Further answering the complaint, defendants aver that 
this Honorable Court is without jurisdiction to grant the 
relief prayed therein, in that the duty of the defendant 
Comptroller General of the United States to decide for the 
Executive Branch of the Government whether payment of a 
claim against the United States is authorized, involves 
judgment and discretion which is by law reposed in said 
Comptroller General and may not be controlled by man¬ 
damus or injunction, and, further, that the determination 
by the defendant Comptroller General as to whether an 
indebtedness due to the United States is proper for set-oif 
against the claim of the plaintiff in this action involves the 
exercise of judgment and discretion reposed by law in the 
defendant Comptroller General of the United States. Issues 
of fact and questions of law are involved calling for the 
exercise of discretion by the Comptroller General which 
cannot be tried out and determined or even reviewed on an 
application for a writ of mandamus. 
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Defendants further aver that the complaint filed herein 
is, in effect, an action against the United States, whij^h is 
an indispensable party. 

Defendants further aver that complainant has a complete 
and adequate remedy at law, where all the issues can be 
tried and adjudicated. 

WHEREFORE, the premises considered, defendants 
pray that the complaint filed herein be dismissed. 

EDWARD M. CURRAN, j 

United States Attorney. j 

BERNARD J. LONG, 

Assistant United States Attorney, 
Attorneys for Defendants. 


Plaintiff’s Request for Admissions of Fact Addressed to 
the Defendant Major General H. K. Loughry. 

Pursuant to Rule 36 of the Rules of Civil Procedure, the 
plaintiff requests the defendant Major General H. K. Lough¬ 
ry to make the following admissions of fact for the purpose 
of this action only and subject to all pertinent objections of 
their admissibility which may be interposed at the trial: 

(1) That Cable Raincoat Company is a corporation or¬ 
ganized September 6, 1927 under the laws of the 
Commonwealth of Massachusetts, with its principal 
place of business at 68 Northampton Street, Bosfton, 
Massachusetts, and is and since its organization has 
been engaged in the business of manufacturing and 
selling raincoats; 
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(2) That since its organization its capital stock has con¬ 
sisted of two hundred twenty-five (225) shares is¬ 
sued and outstanding, of which two hundred twenty 
(220) shares are now and always have been owned 
by Frances Cable in her own right and three (3) 
shares by Robert P. Cable; 

(3) That Cabel Manufacturing Company (sometimes 
called Cable Manufacturing Company) was a co¬ 
partnership consisting of Robert P. Cabelinsky 
(now known as Robert P. Cable) and Julius L. Ca¬ 
belinsky, which during the years 1920-1922 pur¬ 
chased from the United States a large quantity of 
surplus supplies consisting mainly of foodstuffs, 
and that said partnership was dissolved in 1923; 

(4) That the United States made no claim of any in¬ 
debtedness due from the partnership called Cabel 
Manufacturing Company until 1929; 

(5) That Newbury Mfg. Co. was a corporation organized 
in 1932 under the laws of the Commonwealth of 
Massachusetts for the purpose of buying and sell¬ 
ing and dealing generally in all kinds of merchan¬ 
dise ; 

(6) That the plaintiff corporation does not own and 
never has owned any shares of the capital stock of 
Newbury Mfg. Co.; 

(7) That the plaintiff corporation does not have and 
never has had any interest in, nor has it ever re¬ 
ceived any of, the profits of Newbury Mfg. Co.; 

(8) That Newbury Mfg. Co. does not own and never has 
owned any shares of the capital stock of the plain¬ 
tiff corporation and does not have and never has 
had any interest in the plaintiff corporation; 

(9) That Belmont Knitwear Co. is a corporation or¬ 
ganized in 1934 under the laws of the Common- 
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wealth of Massachusetts for the purpose of buying 
and selling and dealing generally in all kind^ of 
merchandise; 

(10) That the plaintiff does not own and never has owned 
any shares of the capital stock of Belmont Knit¬ 
wear Co.; 

(11) That the plaintiff corporation docs not have and 
never has had any interest in, nor has it ever re¬ 


ceived any of, the profits of Belmont Knitwear Co.; 

(12) That Belmont Knitwear Co. does not own jjuid 
never has owned any shares of the capital stock! of 
the plaintiff corporation and does not have imd 
never has had any interest in the plaintiff corpora¬ 
tion. 

By its Attorneys, 


CHARLES H. BERGAZINj, 
PHILIP BERGSON. 


Of Counsel, | 

Harry Bergson. 

(Note: An identical request for admissions of fact ad¬ 
dressed to the defendant Lindsay C. Warren was served at 
the same time as the foregoing request. It is omitted here 
to avoid unnecessary repetition. See Record, p. 10.) 

I 

— 

Consent of Defendants to Plaintiff’s Request for Admission 

of Facts. 

Come now the defendants Lindsay C. Warren, Comptrol¬ 
ler General of the United States, and Major General H. jK. 
Loughry, Chief of Finance, War Department, in response 
to the request made by the plaintiff for admission of certain 
facts for the purpose of this action only and subject to ;|ill 
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pertinent objections as to their admissibility which may be 
interposed at the trial, and in response thereto say: 

That the facts set forth in plaintiff's request, being para¬ 
graphs 1 to 12 thereof, are admitted for the purpose of this 
action only and for no other purpose, subject to all perti¬ 
nent objections as to their admissibility or relevancy that 
may be interposed at the trial of this cause. 

EDWARD M. CURRAN, 

United Stales Attorney , 


BERNARD J. LONG, 

Assistant United States Attorney , 

Attorneys for Defendants. 


Plaintiffs Motion for Summary Judgment Against the 
Defendants Lindsay C. Warren and Major 
General H. K. Loughry. 

Now comes the plaintiff in the above-entitled cause and 
moves that, upon the pleadings herein and upon the defend¬ 
ants’ answer admitting certain facts filed with this Court 
pursuant to the plaintiff’s request for admission of these 
facts, a summary judgment be entered against the defend¬ 
ants on the ground that there is no genuine issue between 
the parties as to any material fact in this suit and on the 
further ground that the plaintiff is entitled to such judg¬ 
ment as a matter of law. 

By its Attorneys , 

CHARLES H. BERGAZIN, 

PHILIP BERGSON, 

Of Counsel: 

Harry Bergson. 
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Defendants’ Motion for Summary Judgment. 

Now come the defendants in tlie above-entitled cause and 
move the Court to enter summary judgment in this cause 
for the defendants on the ground that the Court is without 
jurisdiction to grant the relief prayed for in the complaint. 

EDWARD M. CURRAN, | 

United States Attorney . 

BERNARD J. LONG, 

Assistant United States Atto 

Attorneys for Defendants. 



Order Entering Summary Judgment for Defendants. 

Upon consideration of the Motion for Summary Judg¬ 
ment filed herein on behalf of the plaintiff, it is b>i the 
Court, this 20th day of October 1941, 

ORDERED, ADJUDGED, AND DECREED, That, the 
Motion for Summary Judgment filed on behalf of the plain¬ 
tiff be and the same hereby is denied; 

And upon consideration of the Motion for Summary 
Judgment filed herein on behalf of the defendant, it is by 
the Court, 

ORDERED, ADJUDGED, AND DECREED, That judg¬ 
ment be and the same hereby is entered for the defendants. 


Justice. 

No objection to form. 

Harry Beroson, 

Attorney for Plaintiff. 
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Plaintiff’s Appeal. 

Now conies the plaintiff in the above-entitled cause and 
appeals to the Circuit Court of Appeals for the District of 
Columbia from the order of the court entered October 20th, 
1941 entering summary judgment for the defendants. 

By its Attorneys, 

CHARLES H. BERGAZIN, 
PHILIP BERGSON. 


Statement of Points. 

Now comes the plaintiff in the above-entitled cause and 
hereby states the points upon which it intends to rely on 
appeal: 

1 . The Court erred in denying the plaintiff's motion 
for summary judgment for the plaintiff; 

2 . The Court erred in ordering the entry of summary 
judgment for the defendants. 

By Its Attorneys , 

CHARLES H. BERGAZIN, 
PHILIP BERGSON, 

Of Counsel: 

Harry Bergson 





